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MEMORANDUM OPI NI ON
GERBER, Judge: Respondent deternined a $11, 231 incone tax

deficiency for petitioners’ 1991 tax year. The case was
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submtted fully stipulated under Rule 122.* On their 1994 incone
tax return, petitioners attenpted to waive the carryback of their
cl ai med net operating loss (NOL). Petitioners now claimtheir
attenpt was without effect. The question we consider is whether
petitioners properly elected to waive the carryback of an NOL
under section 172(b)(3) and whether that election is binding.

Background--Petitioners resided in Yorba Linda, California,

at the time their petition was filed in this case. Petitioners
filed a tinely 1991 joint Federal income tax return reflecting a
$11,231 incone tax liability. Petitioners filed a tinmely 1994
joint Federal incone tax return containing the follow ng
statenent :

The above naned taxpayer incurred a net operating |oss

in the taxabl e year ending Decenber 31, 1994 and is

entitled to a three-year carryback period wth respect

to that | oss under Code Section 172(B)(1) of the

I nt ernal Revenue Code.

Pursuant to Code Section 172(B)(3), the taxpayer hereby

elects to relinquish the entire carryback period with

respect to the net operating loss incurred in the

t axabl e year endi ng Decenber 31, 1994.

Prior to filing their 1994 return, petitioners had clained a
NOL for their 1993 taxable year that had been carried back to
their 1991 tax year and caused the elimnation of their 1991

income tax liability. After petitioners had filed their 1994

1 Al Rule references are to this Court’s Rules of Practice
and Procedure and all section references are to the | nternal
Revenue Code, in effect for the taxable year in question.
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return, respondent exam ned petitioners’ 1993 return and
di sal l oned the 1993 NOL, resulting in an incone tax deficiency
for 1991 in the anbunt of the original $11,231 liability.

Di scussion--Petitioners now claimthat the el ecti on nade on

their 1994 return not to carry their 1994 NOL back 3 years was
anbi guous and/or invalid. Section 172(a) permts the carryover
and carryback of NOL deductions. Section 172(b)(1)(A)(i)?
permtted the carryback of an NOL deduction to the preceding
3 taxabl e years. Taxpayers were also permtted to elect to waive
or relinquish the carryback deduction and only carry forward
their NOLs. See sec. 172(b)(3). The Secretary promul gated the
foll ow ng regul ati on concerni ng taxpayers’ elections to waive NOL
carrybacks:

[ The el ection] shall be nade by a statenent attached to

the return (or amended return) for the taxable year.

The statenent required when maki ng an el ecti on pursuant

to this section shall indicate the section under which

the election is being made and shall set forth

information to identify the election, the period for

which it applies, and the taxpayer’s basis or

entitlement for making the election.
Sec. 301.9100-12T(d), Tenporary Proced. & Adm n. Regs., 42 Fed.
Reg. 1470 (Jan. 7, 1977).

Petitioners’ statenent on their 1994 return contains no

anbiguity about their intent to “relinquish the entire carryback

2 For purposes of this case involving a 1994 net operating
| oss and a 1991 taxable year, we consider sec. 172(b)(1)(A) (i)
prior to its being anended by the Taxpayer Relief Act of 1997,
Pub. L. 105-34, sec. 1082(a)(1) and (2), 111 Stat. 950.
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period with respect to the net operating loss incurred in the
t axabl e year endi ng Decenber 31, 1994.” The only questionable
aspect about petitioners’ statenent is that they referred to
section 172(B)(3) instead of section 172(b)(3). The use of the
upper case “B’, however, does not create confusion as to their
intentions or as to other possible alternatives that may have
been avail abl e under section 172. 1In all other respects, the
statenent nade by petitioners, as part of their 1994 return,
nmeets the statutory and regul atory requirenents.

Several cases have considered the effectiveness of

t axpayers’ elections to waive NOL carrybacks. 1t has been held
that the essence of section 172(b)(3)(C is that a “taxpayer
unequi vocal | y conmmuni cates his election and binds hinself to his
deci si on concerning the best use of his net operating |oss.”

Young v. Conmm ssioner, 783 F.2d 1201, 1206 (5th Gr. 1986).

El ections made in conpliance with the regul atory procedures or
requi renents have been held to be binding. In Santi V.

Comm ssioner, T.C Meno. 1990-137, it was held that the foll ow ng

statenment was sufficient to waive the carryback and permt the
carryover of the taxpayer’s NOL deduction: “Taxpayer elects to
carry net operating loss over under I.R C 172(b)(2)(O." In

t hat case, even though the taxpayer’s statenent identified the
wrong portion of section 172, the Court interpreted the statenent

in the context of the entire return and held that the wai ver was
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val i d. Li kewi se, in Carlstedt Associates, Inc., v. Commi SSioner,

T.C. Meno. 1989-27, the follow ng statenment was found to be
unequi vocal and a binding election: “IN ACCORDANCE W TH CODE
SECTI ON 172(b) TAXPAYER HEREBY ELECTS TO RELI NQUI SH THE ENTI RE
CARRYBACK PERI OD W TH RESPECT TO THE CURRENT NET OPERATI NG LGSS.”

In Powers v. Conmm ssioner, 43 F.3d 172 (5th Gr. 1995), affg. in

part, revg. in part and remanding 100 T.C 457 (1993), however,

the Court of Appeals for the Fifth Crcuit held that referencing
a Code section other than section 172 served to nmake a taxpayer’s
election ineffective. In Powers, the taxpayer referenced section
56(b)(3)(C), and no reference was nade to section 172. The Court
of Appeals for the Fifth Crcuit observed in Powers that Santi v.

Conmm ssi oner, supra, was distinguishabl e because the taxpayer

there referred to section 172. See Powers v. Conmmi SSsioner, supra

at 178 n.7. By the sane token, petitioners’ case may be
di stingui shed from Powers.

In a case involving a section 172(b)(3)(C) election and the
taxpayers’ attenpt to split “regular NOLs” and “alternative
m ni mum tax NOLs”, we held that the taxpayers’ election was
unanbi guous on its face and bi nding, even though the taxpayers
may have intended to nmake the election for only one type of NOL.

MIler v. Conm ssioner, 104 T.C 330 (1995), revd. 99 F. 3d 1042

(11th Gr. 1996). The Court of Appeals for the Eleventh Crcuit

reversed, holding that the taxpayers were attenpting an el ection
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to split the NOLs because they used the word “loss” instead of
“l osses” which was inconsistent with the election of both types
of NOL. 1In reaching its holding, the Court of Appeals |ooked to
extrinsic evidence outside of the taxpayers’ statenent on their
return. The Court of Appeals considered subsequent anended
returns, expert testinony on the neaning of the term *net
operating loss”, and the intent of the taxpayers’ return

preparer. Mller v. Comm ssioner, 99 F. 3d 1042 (11th G r. 1996),

revg. 104 T.C. 330 (1995).

Wth that backdrop, we hold that petitioners’ 1994 el ection
was valid and binding, and that it precludes their current
attenpt to carry back the 1994 NOL deduction to 1991. There is
no anbiguity as to petitioners’ intentions or extrinsic evidence
showi ng that petitioners intended not to waive the carryback of
their 1994 NOL. To the contrary, at the tine of filing their
1994 return, petitioners had applied their 1993 NOL to elimnate
their 1991 tax liability. W recognize petitioners’ dilemm
caused by the post-1994 disallowance of their 1993 NOL deducti on,
which in turn led to respondent’s determi nation of a 1991 i ncone
tax deficiency. However, the statute recites that such an
el ection, once nmade, is irrevocable. See sec. 172(b)(3).

To reflect the foregoing,

Deci sion will be entered

for respondent.







